
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



Columbia Law Review. 

Published monthly during the Academic Year by Columbia Law Students. 

SUBSCRIPTION PRICE, $2.50 PER ANNUM. 35 CENTS PER NUMBER. 

Editorial Board. 

Frederick J. Powell, Editor-in-Chief. Charles Runyon. 

Charles K. Burdick, Secretary. Frederick P. Whitaker. 

George A. Ellis, Business Manager. Henry E. Colton. 

Ellis W. Leavenworth, Treasurer. Dudley F. Sicher. 

Alexander B. Siegel. I. Maurice Wormser. 

Charles S. Bulkley. Charles M. Travis. 

Robert Le Roy. Edward C. Bailly. 

Edward N. Abbey. Norman S. Goetz. 

Harry F. Mela. Arthur W. Rinke. 

William F. Peter, Jr. Robert W. Skinner, Jr. 
Watkin P. Sturtevant. 



Trustees of the Columbia Law Review. 

George W. Kirchwey, Columbia University, New York City. 
Francis M. Burdick, Columbia University, New York City. 
John M. Woolsey, 27 William St., New York City. 
Joseph E. Corrigan, 301 W. 57th St, New York City. 

Office of the Board of Trustees: Columbia University, New York City. 
JANUARY, NINETEEN HUNDRED AND EIGHT. 



NOTES. 

"Dying Without Issue" Construed in Devises of Real Property. — At 
common law, a devise in fee, followed by the words "but if he die without 
issue," followed by a limitation over, raised an estate-tail by implication; 
Brice v. Smith (1787) I Willes Rep. 1; and the failure was construed as 
an indefinite failure of issue. Unless the limitation could take effect as a 
remainder, it was void for remoteness. Doe dem. Cadagon v. Ewart (1838) 
7 A. & E. 636; Bigge v. Bensley (1783) 1 Bro. C. C. 187. This result was 
obviated by statutes which provided for a construction as a definite failure. 
Stat. 1 Vict. ch. 26 §295; Laws N. Y. 1896 ch. 547 §38. After the statutes, 
the first legatee has a determinable fee, and the limitation over takes effect 
as an executory devise. But the phrase to-day has assumed a new char- 
acter and a new meaning. Formerly, it was a phrase of limitation, used 
by the testator to guide the devolution of the estate after it might leave the 
hands of the first beneficiary. But the context of the will may have regard 
merely to the time of the testator's death, and so used, the phrase is not 
one of limitation but a mere substitutionary devise, in case one of the 
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legatees dies before the will takes effect; it is a provision against intestacy, 
and the testator provides for no further devolution than the first taker. 
If the devisee take at all, he gets an absolute fee. The question is no 
longer one of definite or indefinite failure, but whether the words import 
a limitation engrafted on the estate already given, or whether the testator 
has in mind one of the many contingencies liable to cause a lapse, and in 
describing it and providing a substitution has used words which happen 
to be identical with the stock phrase of limitation. 

The development of this rule was comparatively late, and was due to 
several causes. The chief of these was probably the influence of two early 
English cases which applied such a construction. Doe v. Sparrow (1811) 
13 East 359, and Clayton v. Lowe (1822) 5 B. & A. 636. These cases were 
plainly decided on their facts: in the former, the limitations in one clause 
were read over into a succeeding clause; the latter case involved incon- 
gruous provisions. These cases are far from establishing a fixed rule. Both 
were followed in Caldwell v. Skilton (1850) 13 Pa. 152. The rule in Cald- 
well v. Skilton was recognized in Jessup v. Smuck (1851) 16 Pa. 327, 
Karker's Appeal (1869) 60 Pa. 141 and Fahmey v. Holsinger (1870) 65 Pa. 
388, and was solidified in the later Pennsylvania cases. Engel's Estate (1897) 
180 Pa. 215; Flick v. Forest Oil Co. (1898) 188 Pa. 317. Another cause of 
the development of the rule was the failure or refusal, Mickley's Appeal 
(1880) 92 Pa. 514, 518; Hancock's Estate (1879) 13 Phila. 283, to recognize 
the distinction in the English cases, Smith, Exec. Int, §§662, 665, 666, 
between real property and personal property in this connection. So, too, 
courts have confused English cases where there was an alternative limita- 
tion to the issue, besides a limitation over in default ; as in Fowler v. Duhme 
(1895) 143 Ind. 248, where the court — besides relying upon Doe v. Sparrow, 
supra, and Clayton v. Lowe, supra — cited Gee v. Manchester (1852) 17 Q. B. 
737. These English cases stand on a special ground. The devise is to the 
first legatee in fee; the limitation to the issue cannot raise an estate-tail, 
because if there are issue, they all take, not merely the eldest son. The 
other limitation over is by way of executory devise, upon the happening of 
the contingency. But because of both limitations over, there is no contin- 
gency at all, for one of the events specified must of necessity happen and 
thus it is impossible for the first taker to keep the whole estate. The possi- 
bility, however, of keeping the estate is a necessary element to make a limi- 
tation over operate by way of executory devise. While the alternative 
devises determine the first taker's estate in fee at his death, this may not 
necessarily give him a strict life estate. While the court itself could so cut 
down his fee, by rejecting the words of inheritance and thus give effect 
to the devise over as a remainder, it is loath to do so. It gives effect to all 
the words by treating the phrase as a substitutionary devise. Another 
element which has aided the growth of the rule has been the employment 
in the later American cases of the general principle that a devise in fee 
will not be cut down by subsequent provisions, unless the latter are clear 
and certain. See Biddle's Estate (1857) 28 Pa. 59. This is illustrated by 
the long line of New York cases dealing with the rule, Vanderzee v. Slinger- 
land (1886) 103 N. Y. 47, although the rule was not applied in Buell v. 
Southwick (1877) 70 N. Y. 58, and in Nellis v. Nellis (1885) 99 N. Y. 505. 
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It may be noted, however, that two cases often cited, are not in point, 
Moore v. Lyons (1840) 25 Wend. 119, involving a question of survivorship, 
and Livingston v. Greene (1873) 52 N. Y. 118, a question of vesting of 
remainders. The New York courts are eager to seize upon slight expres- 
sions to defeat the rule and to give the words there "natural import" 
Benson v. Corbin (1895) 145 N. Y. 351, 359; Washbon v. Cope (1895) 144 
N. Y. 287. 

The recent case of Fifer v. Allen (111. 1907) 81 N. E. 1 105 throws an 
interesting light upon the present status of the rule. The court recognized 
the rule, but held that the words should be construed in their "natural and 
primary" sense ; and that therefore the contingency was referable to a death 
as well before as after that of the testator. If this is a sound way at 
arriving at the testator's intent it strikes at the existence of the rule itself. 



Suspension of the Police Power. — It is usually maintained that a State 
cannot divest itself of its governmental power; that to this rule the taxing 
power is only a nominal exception, Cooley, Const. Lim. (7th Ed.) 400; and 
that the police power is no exception at all. Stone v. Mississippi (1879) 
101 U. S. 814. Yet the application of the principle that the State cannot 
barter away its police power has been confined to cases where to enforce 
the State's self-imposed restriction would endanger the public health, safety, 
or morals, Stone v. Mississippi, supra; Fertilising Co. v. Hyde Park (1877) 
97 U. S. 659; Butchers' etc. Co. v. Crescent City Co. (1884) 111 U. S. 
746; Beer Co. v. Massachusetts (1877) 97 U. S. 25, whereas the scope of 
the police power extends also to laws designed for the protection of the 
public welfare. 5 Columbia Law Review 462; 7 id. 322. There remains 
a broad region wherein the State may bind itself with regard to matters 
which fall nevertheless within the police power. Thus it is now established 
that a city may, under proper legislative sanction, make binding contracts 
fixing rates of fare, 2 Columbia Law Review 487; Cleveland v. Cleveland 
City Ry. Co. (1904) 194 U. S. 517; contra, Laurel Fork R. R. Co. v. W. 
Va. Transp. Co. (1884) 25 W. Va. 324, or of water, Los Angeles etc. Co. 
v. Los Angeles (1898) 88 Fed. 720, affirmed 177 U. S. 558; Omaha Water 
Co. v. City of Omaha (1906) 147 Fed. I, or precluding the city from estab- 
lishing municipal water works, Walla Walla v. Walla Walla Water Co. 
(1898) 172 U. S. 1; Vicksburg v. Vicksburg Waterworks Co. (1906) 202 U. 
S. 4S3, thus divesting itself, at least temporarily, of some of its police powers. 
Budd v. New York (1892) 143 U. S. 517; New Orleans Waterworks Co. 
v. Rivers (1885) 115 U. S. 674. Upon analogous principles exclusive public 
service franchises granted by duly authorized municipalities have been pro- 
tected against subsequent legislation. New Orleans Gas Co. v. Louisiana 
Light Co. (1885) us U. S. 212; Vicksburg v. Vicksburg Waterworks Co., 
supra; City Ry. Co. v. Citizens' R. R. Co. (1896) 166 U. S. 557- The effect 
of these authorities — that a state can by contract abandon an inherent 
governmental attribute — whatever its convenience to municipalities, involves 
a difficulty in political theory which cannot be evaded by the pretence that 
a temporary suspension of the power is merely one way of exercising it; 
since the power is continuing in its nature, and cannot be exhausted by a 



